
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

August 5, 2013 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 30.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE ON SEPTEMBER 3, 2013 AT
1:30 P.M.  OPPOSITION MUST BE FILED AND SERVED BY AUGUST 19, 2013, AND ANY REPLY
MUST BE FILED AND SERVED BY AUGUST 26, 2013.  THE MOVING/OBJECTING PARTY IS TO GIVE
NOTICE OF THE DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON THE ITEMS IN THE SECOND PART OF THE CALENDAR, ITEMS 31
THROUGH 43.  INSTEAD, EACH OF THESE ITEMS HAS BEEN DISPOSED OF AS INDICATED IN THE
FINAL RULING BELOW.  THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING
MAY OR MAY NOT BE A FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE
COURT’S FINDINGS AND CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR
HAVE RESOLVED THE MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK
PRIOR TO HEARING IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN
FAVOR OF THE CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON AUGUST 12, 2013, AT 2:30 P.M.
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Matters to be Called for Argument

1. 13-22504-A-13 CECILIA JIMENEZ MOTION TO
CJ-2 VALUE COLLATERAL
VS. HOMEWARD RESIDENTIAL 5-29-13 [44]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The debtor asks the court to value a rental real property
at $62,000 and strip down the claim of the respondent secured creditor to that
value.

Initially, only the debtor’s declaration supported the motion.  In her
declaration she averted that she owned the property and then stated her opinion
as to the property’s value but she also went on to state that she based her
opinion on an appraisal by another person and comparable area sales.  Because
the debtor is not an expert, the foundation for her opinion must only be her
ownership of the property.  She cannot repeat, in the guise of relying on,
sales data or the appraisal of another

Her declaration states: “According to an appraisal performed on November 12,
2012 by Friends Appraisal Service (see attached as Exhibit A) and knowledge of
sales of like property in my neighbourhood [sic], and the condition of the
improvements on the property; I believe the fair market value of said property
at the date of filing was $62,000. . . .”

Any opinion of value by the owner, however, must be expressed without giving a
reason for the valuation.  Barry Russell, Bankruptcy Evidence Manual, § 701.2,
p. 1278-79 (2007-08).  Indeed, unless the owner also qualifies as an expert, it
is improper for the owner to give a detailed recitation of the basis for the
opinion.  Only an expert qualified under Fed. R. Evid. 702 may rely on and
testify as to facts “of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject. . . .” 
Fed. R. Evid. 703.  “For example, the average debtor-homeowner who testifies in
opposition to a motion for relief from the § 362 automatic stay, should be
limited to giving his opinion as to the value of his home, but should not be
allowed to testify concerning what others have told him concerning the value of
his or comparable properties unless, the debtor truly qualifies as an expert
under Rule 702 such as being a real estate broker, etc.”  Barry Russell,
Bankruptcy Evidence Manual, § 701.2, p. 1278-79 (2007-08).

In order to give the debtor the opportunity to obtain a declaration from the
appraiser and to give the respondent an opportunity to file its own evidence of
value, the court continued the hearing and set a briefing schedule.  The debtor
filed the declaration of the appraiser which authenticates his appraisal.

The creditor filed no evidence regarding the value of the property.

The creditor did object to the appraiser’s expert opinion on the ground that it
does not establish his credentials as an expert.  While the foundation for his
expertise is admittedly thin, it is sufficient.  The declaration makes
reference to the fact that he is a licensed appraiser and a copy of his license
is appended to the appraisal.  The objection will to his qualification as an
expert will be overruled.

The court agrees with the creditor, however, that the appraisal is out of date. 
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It is as of November 2012.  The case was filed in February 2013 and the
relevant valuation date is the date the court is being asked to confirm the
plan, August 5.  Because residential property has been appreciating in value
over the last 12-month period, the difference between an appraisal date of
November 2012 and August 2013 could be material.

It is the debtor who has the burden of proof.  Because the evidence produced by
the debtor is not credible and reliable, the motion must be denied.

2. 13-22504-A-13 CECILIA JIMENEZ MOTION TO
CJ-3 VALUE COLLATERAL
VS. WELLS FARGO BANK 5-29-13 [50]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The debtor asks the court to value a rental real property
at $62,000 and strip off the claim of the respondent secured creditor to that
value.   The motion will be denied for the same reasons the court has denied
the motion to strip down the senior lien (see ruling on CJ-2).

3. 13-22504-A-13 CECILIA JIMENEZ OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
6-6-13 [61]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained.

First, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $1,350 is less than the $1,395 in dividends and
expenses the plan requires the trustee to pay each month.

Second, the plan's feasibility depends on the debtor successfully prosecuting
motions to value the collateral of Wells Fargo and Homeward Residential in
order to strip down or strip off their secured claims from their collateral. 
While such motions have been filed, they have not been granted.  Absent
successful motions the debtor cannot establish that the plan will pay secured
claims in full as required by 11 U.S.C. § 1325(a)(5)(B) or that the plan is
feasible as required by 11 U.S.C. § 1325(a)(6).  Local Bankruptcy Rule
3015-1(j) provides: "If a proposed plan will reduce or eliminate a secured
claim based on the value of its collateral or the avoidability of a lien
pursuant to 11 U.S.C. § 522(f), the debtor must file, serve, and set for
hearing a valuation motion and/or a lien avoidance motion. The hearing must be
concluded before or in conjunction with the confirmation of the plan. If a
motion is not filed, or it is unsuccessful, the Court may deny confirmation of
the plan."

Third, in order to pay the dividends and expenses the amounts required by the
plan and the rate it proposes, the plan must continue 211 months, well in
excess of the maximum 5-year duration permitted by 11 U.S.C. § 1322(d).
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4. 13-22504-A-13 CECILIA JIMENEZ OBJECTION TO
JAB-1 CONFIRMATION OF PLAN
WELLS FARGO BANK, N.A. VS. 3-29-13 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained to the extent of, and for
the reasons given in, the ruling on the trustee’s objection to the confirmation
of the plan (JPJ-1).  That ruling is incorporated by reference.

5. 13-27707-A-13 ROBERT/NANCY ALEXANDER OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained in part and the motion to dismiss the case will
be conditionally denied.

The objections that the debtor has failed to provide the trustee with a Class 1
checklist and failed to file a certificate that a credit counseling briefing
had been received prior to filing, will be overruled.  These deficiencies have
been corrected.

However, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $982 is less than the $1,141.59 in dividends and
expenses the plan requires the trustee to pay each month.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.
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6. 13-27311-A-13 SANTOKH MAHAL OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [30]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the case will be dismissed.

First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, the debtor failed to utilize the court’s mandatory form plan as
required by Local Bankruptcy Rule 3015-1(a).  This rule was effective on and
after May 1, 2012, in all cases, regardless of when they were filed.  The plan
form used by the debtor does not incorporate the changes required by BAPCPA.

Third, the plan is incomplete.  It specifies no duration, does not identify the
priority creditors, and fails to indicate the amount of unsecured debt in Class
7.  Without this information, the debtor cannot prove the plan is feasible,
will be completed within the maximum time permitted by the Bankruptcy Code,
pays priority debt in full, and pays unsecured creditors what they would
receive in a chapter 7 liquidation.  See 11 U.S.C. § 1322(a)(2), (d) &
1325(a)(4) and (a)(6).

Also, given that Schedules I and J show that the debtor will have monthly net
income of -$1,045, the court must conclude that whatever the precise terms of
the plan, the debtor will be unable to fund it.

7. 13-27814-A-13 THOMAS/MARY VASQUEZ OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
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not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  Contrary to the objection, the debtor provided the trustee with the
required federal return.  This satisfies section 521(e)(2).  However, the
trustee also requested a copy of the debtor’s state income tax return and it
was not provided.  This is a violation of the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4).  That is, the debtor has an obligation to cooperate with
the trustee and to turnover pertinent financial records.  To attempt to confirm
a plan while not discharging this duty is bad faith.

Second, the debtor has not proven the plan is feasible as required by 11 U.S.C.
§ 1325(a)(6).  The plan assumes that a home lender has agreed to a home loan
modification.  Absent that agreement, the claim cannot be modified.  See 11
U.S.C. § 1322(b)(2).  Instead, the debtor is limited to curing any pre-petition
default while maintaining the regular monthly mortgage installment.  See 11
U.S.C. § 1322(b)(5).

Third, given the impending expiration of the debtor’s annuity, the monthly net
income projected on Schedules I and J will not be enough to finance the
debtor’s plan.  It is not feasible.  See 11 U.S.C. § 1325(a)(6).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

8. 13-24216-A-13 AMANDA ROSE MOTION TO
CA-1 APPROVE COMPENSATION OF DEBTOR'S

ATTORNEY (FEES $2,018.80)
7-15-13 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
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by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.  The motion seeks approval of $3,299.80 in fees and
$349.80 in costs.  After application of the $1,000 retainer and the $281 paid
to counsel for the filing fee, a total of $2,018.80 in additional compensation
is sought by this motion.  The foregoing represents reasonable compensation for
actual, necessary, and beneficial services rendered to the debtor.  Any
retainer may be drawn upon and the balance of the approved compensation is to
be paid through the plan in a manner consistent with the plan and the Chapter
13 Fee Guidelines, if applicable.

9. 13-27523-A-13 BRENDA/MARK LOPES OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [19]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Sears in order to strip down or strip off its
secured claim from its collateral.  No such motion has been filed, served, and
granted.  Absent a successful motion the debtor cannot establish that the plan
will pay secured claims in full as required by 11 U.S.C. § 1325(a)(5)(B) or
that the plan is feasible as required by 11 U.S.C. § 1325(a)(6).  Local
Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will reduce or
eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Second, the plan does not comply with 11 U.S.C. § 1325(b) because it neither
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pays unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  As recounted in the trustee’s objection, the debtor has
deducted expenses on Form 22 at Lines 24A, 25A, 25B, 47b and 55 either not
permitted by section 1325(b) or in excess of the allowance for such expense. 
With these deductions reduced to their correct amounts or eliminated where
appropriate, the debtor will have monthly projected disposable income of
$450.02, enough to pay unsecured creditors at least $27,001.20 over the life of
the plan.  The plan promises to pay only $549.47.

Third, The plan does not comply with 11 U.S.C. § 1325(a)(4) because unsecured
creditors would receive $3,770 in a chapter 7 liquidation as of the effective
date of the plan.  This plan will pay only $549.47 to unsecured creditors.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

10. 12-40524-A-13 BRUNO/ELIZABETH ALONZO MOTION TO
SCR-9 RECONSIDER

7-18-13 [85]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be denied.

First, this is the second motion seeking relief from the dismissal order.  The
first motion was denied on July 15.  This motion attempts to address the
deficiencies of the first motion.  And, while it does a better job explaining
the calendaring error, this should have been done in the first motion.

Second, even assuming this motion can be filed repeatedly, the fact remains
that this case has been pending since November 12, 2012 without a confirmed
plan.  The debtor was unable to confirm the plan proposed at the beginning of
the case and then the debtor failed to confirm two modified plans.  The court
has given the debtor ample time and opportunity to confirm the plan and,
calendaring error or no calendaring error, there was cause for dismissal.  The
creditors are prejudiced by further delay.  See 11 U.S.C. § 1307(c).
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11. 13-27627-A-13 BRIAN/DIANE LEWIS OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [24]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan does not comply with 11 U.S.C. § 1325(b) because it neither pays
unsecured creditors in full nor pays them all of the debtor’s projected
disposable income.  As recounted in the trustee’s objection, the debtor has
deducted expenses on Form 22 at Lines 24A, 25A, 25B, 30 and 55 either not
permitted by section 1325(b) or in excess of the allowance for such expense. 
With these deductions reduced to their correct amounts or eliminated where
appropriate, the debtor will have monthly projected disposable income of
$1,341.89, enough to pay unsecured creditors at least $80,513.40 over the life
of the plan.  The plan promises to pay only $15,261.69.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

12. 13-27727-A-13 STARR ILOFF OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.
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The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  Contrary to the objection, the debtor provided the trustee with the
required federal return.  This satisfies section 521(e)(2).  However, the
trustee also requested a copy of the debtor’s state income tax return and it
was not provided.  This is a violation of the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4).  That is, the debtor has an obligation to cooperate with
the trustee and to turnover pertinent financial records.  To attempt to confirm
a plan while not discharging this duty is bad faith.

Second, to pay the dividends required by the plan at the rate proposed by it
will take 90 months, which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Third, he debtor has not proven the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  The plan assumes that a home lender has agreed to a home loan
modification.  Absent that agreement, the claim cannot be modified.  See 11
U.S.C. § 1322(b)(2).  Instead, the debtor is limited to curing any pre-petition
default while maintaining the regular monthly mortgage installment.  See 11
U.S.C. § 1322(b)(5).  The plan fails to maintain the installment and cure the
arrears.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

13. 13-27727-A-13 STARR ILOFF OBJECTION TO
MDE-1 CONFIRMATION OF PLAN
WELLS FARGO BANK, N.A. VS. 7-18-13 [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If the debtor appears at the hearing and offers opposition
to the objection, the court will set a briefing schedule and a final hearing
unless there is no need to develop the record further.  If no opposition is
offered at the hearing, the court will take up the merits of the objection. 
Below is the court’s tentative ruling, rendered on the assumption that there
will be no opposition.  Obviously, if there is opposition, the court may

August 5, 2013 at 1:30 p.m.
- Page 10 -



reconsider this tentative ruling.

The objection will be sustained to the extent and for the reasons discussed in
the ruling on the trustee’s objection to confirmation, JPJ-1.

14. 13-27629-A-13 LORI BISHOP OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

Because the debtor admitted at the meeting of creditors that Schedule I does
not accurately account for and reflect her income, there is no evidence that
the plan will be feasible as required by 11 U.S.C. § 1325(a)(6).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

15. 10-49432-A-13 JACK KELLUM MOTION TO
JKE-17 INCUR DEBT 

7-22-13 [46]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.
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The motion to incur a purchase money loan to purchase a vehicle will be
granted.  The motion establishes a need for the vehicle and it does not appear
that repayment of the loan will unduly jeopardize the debtor’s performance of
the plan.

16. 13-27533-A-13 JEFFREY/SHAWNA MELVILLE OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, because counsel for the debtor neglected to appear at the meeting of
creditors, the trustee was unable to examine the debtor.  To attempt to confirm
a plan while failing to meaningfully discharge the obligation to appear at a
meeting as required by 11 U.S.C. § 343, is bad faith.  See 11 U.S.C. §
1325(a)(3).

Second, to pay the dividends required by the plan at the rate proposed by it
will take 94 months, which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Third, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of the IRS in order to strip down or strip off
its secured claim from its collateral.  No such motion has been filed, served,
and granted.  Absent a successful motion the debtor cannot establish that the
plan will pay secured claims in full as required by 11 U.S.C. § 1325(a)(5)(B)
or that the plan is feasible as required by 11 U.S.C. § 1325(a)(6).  Local
Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will reduce or
eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.
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17. 13-25847-A-13 JACOB WARREN MOTION TO
CA-1 APPROVE COMPENSATION OF DEBTOR'S

ATTORNEY (FEES $1,335.66)
7-15-13 [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.  The motion seeks approval of $2,812.50 in fees and
$329.16 in costs.  After application of the $1,525 retainer and the $281 paid
to counsel for the filing fee, a total of $1,335.66 in additional compensation
is sought by this motion.  The foregoing represents reasonable compensation for
actual, necessary, and beneficial services rendered to the debtor.  Any
retainer may be drawn upon and the balance of the approved compensation is to
be paid through the plan in a manner consistent with the plan and the Chapter
13 Fee Guidelines, if applicable.

18. 13-27847-A-13 MARIA VALDEZ ORDER TO
SHOW CAUSE 
7-15-13 [19]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The case will be dismissed.

The debtor was given permission to pay the filing fee in installments pursuant
to Fed. R. Bankr. P. 1006(b).  The installment in the amount of $70 due on July
10 was not paid.  This is cause for dismissal.  See 11 U.S.C. § 1307(c)(2).

19. 10-38654-A-13 ANTONIO TORRES AND MOTION TO
PGM-3 VIRGINIA NORIEGA MODIFY PLAN 

7-1-13 [67]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
overruled on condition that the plan is further modified in the confirmation
order to account for all prior payments made by the debtor under the terms of
the prior plan, and to provide for a plan payment of $760 beginning July 25,
2013.  As further modified, the plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.
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20. 13-25855-A-13 WENDY NEESE MOTION TO
CA-1 APPROVE COMPENSATION OF DEBTOR'S

ATTORNEY (FEES $1,380.84)
7-15-13 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.  The motion seeks approval of $3,161.84 in fees and
$361.84 in costs.  After application of the $1,500 retainer and the $281 paid
to counsel for the filing fee, a total of $1,380.84 in additional compensation
is sought by this motion.  The foregoing represents reasonable compensation for
actual, necessary, and beneficial services rendered to the debtor.  Any
retainer may be drawn upon and the balance of the approved compensation is to
be paid through the plan in a manner consistent with the plan and the Chapter
13 Fee Guidelines, if applicable.

21. 13-27558-A-13 DANIEL/JAMIE STONE OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [20]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan's feasibility depends on the debtor successfully prosecuting motions
to value the collateral of Bank of America in order to strip down or strip off
its secured claims from its collateral.  No such motions have been filed,
served, and granted.  Absent successful motions the debtor cannot establish
that the plan will pay secured claims in full as required by 11 U.S.C. §
1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
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1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

22. 13-27368-A-13 MARLO/LORETA ONG MOTION TO
CA-4 APPROVE COMPENSATION OF DEBTOR'S

ATTORNEY (FEES $4,875, EXP.
$449.40)
7-15-13 [34]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.  The motion seeks approval of $4,875 in fees and
$449.40 in costs.  After application of the $1,525 retainer and the $281 paid
to counsel for the filing fee, a total of $3,518.40 in additional compensation
is sought by this motion.  The foregoing represents reasonable compensation for
actual, necessary, and beneficial services rendered to the debtor.  Any
retainer may be drawn upon and the balance of the approved compensation is to
be paid through the plan in a manner consistent with the plan and the Chapter
13 Fee Guidelines, if applicable.

23. 12-38969-A-13 DAVID BROWN OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
12-11-12 [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained and the motion to dismiss
the case will be conditionally denied.

First, to complete the plan at the rate payments and dividends are proposed
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will take 50 years.  This exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Second, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $1,850 is less than the $3,629.05 in dividends and
expenses the plan requires the trustee to pay each month.

Third, the plan’s feasibility also depends on the debtor obtaining a voluntary
loan modification of a home loan.  There is no evidence that such modification
has been agreed to pay the lender and the court is barred from imposing such
modification by 11 U.S.C. § 1322(b)(2).

If such a modification has been agreed to by the creditor, the claim may be
classified in Class 4.  That is, by virtue of the modification, the plan itself
does not modify the plan.

However, if the modification has not been agreed to by the creditor, the plan
may not impose it on the creditor consistent with section 1322(b)(2).  Instead,
the plan must provide for the cure of the arrears and the maintenance of the
ongoing installment required by the contract.  See 11 U.S.C. § 1322(b)(5).  The
additional provisions may indicate that if after confirmation of the plan the
creditor agrees to a loan modification, the claim will be treated in Class 4. 
This will remove the claim arrearage claim and permit the debtor to pay the
claim directly to the creditor.

Fourth, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist.  The debtor failed to do so.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 50 days, the case
will be dismissed on the trustee’s ex parte application.

24. 13-25373-A-13 ROCHELE BORDERS OBJECTION TO
DL-1 CONFIRMATION OF PLAN
SMUD VS. 5-30-13 [33]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.  Given the stipulation settling the amount of SMUD’s
secured claim, the court assumes the plan will be modified to provide for the
payment of that secured claim.

August 5, 2013 at 1:30 p.m.
- Page 16 -



25. 13-26675-A-13 JANET YAROSLAV OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the plan is not feasible as required by 11 U.S.C. § 1325(a)(6) because
the monthly plan payment of $311.75 is less than the $558.55 in dividends and
expenses the plan requires the trustee to pay each month.

Second, because the plan fails to specify how debtor’s counsel’s fees will be
approved, either pursuant to Local Bankruptcy Rule 2016-1 or by making a motion
in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016,
2017, but nonetheless requires the trustee to pay counsel a monthly dividend on
account of such fees, in effect the plan requires payment of fees even though
the court has not approved them.  This violates sections 329 and 330.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

26. 11-39980-A-13 CHRIS/JENNIFER ROBERTS MOTION TO
SS-5 MODIFY PLAN 

6-21-13 [67]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The provisions regarding the payment of the Class 2 claim held by the County of
Sacramento are inconsistent and contradictory.  They literally provide both
that claim will be paid and will not be paid.  The attempt to explain the
provision in the reply to objection makes the confusion no clearer.  Not paying
a secured claim in Class 2 violates 11 U.S.C. § 1325(a)(5)(B).
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27. 13-27681-A-13 RODNEY/MICHELLE HYLTON OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-18-13 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If the debtor appears at the hearing
and offers opposition to the objection, the court will set a briefing schedule
and a final hearing unless there is no need to develop the record further.  If
no opposition is offered at the hearing, the court will take up the merits of
the objection.  Below is the court’s tentative ruling, rendered on the
assumption that there will be no opposition.  Obviously, if there is
opposition, the court may reconsider this tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The debtor has not discharged the duties imposed by 11 U.S.C. § 521(a)(1),
(a)(2), and (a)(3).  First, the debtor has not filed the required itemization
of business expenses required by Schedule J.  Second, despite the fact that the
debtor is relying on income generated by a business operated by the debtor, the
debtor answered “none” to questions 18 through 25 on the Statement of Financial
Affairs.  These questions make inquiry into the finances of a business operated
by the debtor.  Also, Schedule B fails to list an interest in a business.  The
failure to make complete disclosure of the related business is a breach of the
obligation to accurately schedule assets, disclose relevant financial
information and cooperate with the trustee.  To attempt to confirm a plan in
this circumstance is bad faith.  See 11 U.S.C. § 1325(a)(3).

Also, the plan provides payment in full of two consumer debts owed to two
insurance companies while paying an approximate 10% dividend to other unsecured
creditors.  Absent some compelling justification for this differing treatment,
the court must conclude that this is an unfair discrimination prohibited by 11
U.S.C. § 1322(b)(1).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

28. 13-27388-A-13 DENNIS/SUMMER STANDRIDGE OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
7-3-13 [24]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The objection will be sustained and the motion to dismiss
the case will be conditionally denied.
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First, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Second, the debtor has failed to give the trustee financial records for a
closely held business.  This is a breach of the duties imposed by 11 U.S.C. §
521(a)(3) & (a)(4).  To attempt to confirm a plan while withholding relevant
financial information from the trustee is bad faith.  See 11 U.S.C. §
1325(a)(3).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be prejudicial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

29. 13-24989-A-13 MARY ANN BANDRIL MOTION TO
JOS-1 CONFIRM PLAN 

6-18-13 [29]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted and the objection will be
overruled.

While the trustee’s objection is well-taken, after it was filed, the debtor
further modified the plan to provide that all projected disposable income would
be paid to unsecured creditors and to accurately account for prior plan
payments.  The plan complies with 11 U.S.C. §§ 1322(a) & (b), 1323(c), 1325(a),
and 1329.

30. 13-23897-A-13 TOMMY/CAROL JOHNSON MOTION TO
BMV-5 CONFIRM PLAN 

6-20-13 [56]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

The plan's feasibility depends on the debtor successfully prosecuting a motion
to value the collateral of Wells Fargo Dealer Services in order to strip down
or strip off its secured claim from its collateral.  While such a motion was
filed, the motion was denied.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
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The hearing must be concluded before or in conjunction with the confirmation of
the plan.  If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."
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THE FINAL RULINGS BEGIN HERE

31. 13-28101-A-13 GREGORY/CHRISTINA MOTION TO
SLH-1 KITAMURA VALUE COLLATERAL
VS. SUNTRUST BANK 7-3-13 [14]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$330,761 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Nationstar Mortgage.  The first deed of trust secures a
loan with a balance of approximately $394,783 as of the petition date. 
Therefore, Suntrust Bank’s claim secured by a junior deed of trust is
completely under-collateralized.  No portion of this claim will be allowed as a
secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
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3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $330,761.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

32. 13-25306-A-13 JUAN/NOEMY MENDEZ MOTION TO
PLC-2 CONFIRM PLAN 

6-28-13 [22]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the sustaining of the objection. 
Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9  Cir. 1995).  Further, because theth

court will not materially alter the relief requested by the debtor, an actual
hearing is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th

Cir. 2006).  Therefore, the respondents’ defaults are entered and the matter
will be resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

33. 12-32620-A-13 BRUCE/DAWN PALESTINI MOTION TO
JPJ-1 MODIFY PLAN 

6-27-13 [42]

Final Ruling: Given that competing plans have been proposed, the court will
consider both at the hearing on August 19 at 1:30 p.m.
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34. 10-32422-A-13 JOSEPH/PATRICIA REYES MOTION TO
JT-3 VALUE COLLATERAL
VS. HSBC MORTGAGE SERVICES, INC. 7-3-13 [39] 

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$342,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by BAC Home Loans Servicing, LP.  The first deed of trust
secures a loan with a balance of approximately $671,162 as of the petition
date.  Therefore, HSBC Mortgage Services, Inc’s claim secured by a junior deed
of trust is completely under-collateralized.  No portion of this claim will be
allowed as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
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adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $342,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

35. 13-24839-A-13 JANET LYTLE ORDER TO
SHOW CAUSE 
7-15-13 [34]

Final Ruling: The order to show cause will be discharged and the case will
remain pending.

The court granted the debtor permission to pay the filing fee in installments. 
The debtor failed to pay the $69 installment when due on July 8.  However,
after the issuance of the order to show cause, the delinquent installment was
paid.  No prejudice was caused by the late payment.

36. 10-25252-A-13 LESLIE SAWYER MOTION TO
WW-4 MODIFY PLAN 

7-1-13 [66]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2) and 9014-1(f)(1) and Fed. R. Bankr. R.
3015(g).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.
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The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

37. 12-37752-A-13 CARL HYATT MOTION TO
PGM-4 MODIFY PLAN 

6-28-13 [63]

Final Ruling: This motion to confirm a modified plan proposed after
confirmation of a plan  has been set for hearing on the notice required by
Local Bankruptcy Rules 3015-1(d)(2) and 9014-1(f)(1) and Fed. R. Bankr. R.
3015(g).  The failure of the trustee, the U.S. Trustee, creditors, and any
other party in interest to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the sustaining of the objection.  Cf. Ghazali v. Moran, 46 F.3d
52, 53 (9  Cir. 1995).  Further, because the court will not materially alterth

the relief requested by the debtor, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

respondents’ defaults are entered and the matter will be resolved without oral
argument.

The motion will be granted.  The modified plan complies with 11 U.S.C. §§
1322(a) & (b), 1323(c), 1325(a), and 1329.

38. 13-27163-A-13 MIKAYEL MIKAYELYAN AND MOTION TO
PGM-1 AMALYA TADEVOSYAN VALUE COLLATERAL
VS. BANK OF AMERICA, N.A. 7-5-13 [22]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$150,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Bank of America, N.A.  The first deed of trust secures a
loan with a balance of approximately $285,791 as of the petition date. 
Therefore, Bank of America, N.A.’s other claim secured by a junior deed of
trust is completely under-collateralized.  No portion of this claim will be
allowed as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st
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Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $150,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

39. 13-25164-A-13 JOSE LOPEZ MOTION TO
PGM-2 VALUE COLLATERAL
VS. THE GOLDEN ONE CREDIT UNION 7-3-13 [29]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
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the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$164,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by Wells Fargo Home Mortgage.  The first deed of trust
secures a loan with a balance of approximately $180,000 as of the petition
date.  Therefore, The Golden One Credit Union’s claim secured by a junior deed
of trust is completely under-collateralized.  No portion of this claim will be
allowed as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9  Cir.th

2002) and In re Lam, 211 B.R. 36 (B.A.P. 9  Cir. 1997).  See also In reth

Bartee, 212 F.3d 277 (5  Cir. 2000); In re Tanner, 217 F.3d 1357 (11  Cir.th th

2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3  Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840rd

(B.A.P. 1  Cir. 2000).st

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9  Cir. 1991),th

will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
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is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $164,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5  Cir. 1980).th

40. 13-25864-A-13 LA KEISHA MATLOCK OBJECTION TO
JPJ-2 EXEMPTIONS 

6-26-13 [41]

Final Ruling: While the objection is well taken, after objection to the
debtor’s exemptions was filed, the debtor filed an amended Schedule C that
eliminates the offending objection.  If the amended exemptions remain deficient
in some way, the trustee has 30 days from the filing of the amended exemptions
on July 18 to file another objection.

41. 13-27368-A-13 MARLO/LORETA ONG MOTION TO
CA-2 VALUE COLLATERAL
VS. GREEN TREE SERVICING, LLC 7-2-13 [28]

Final Ruling: The respondent’s request for a continuance in order to obtain an
appraisal is granted.  If the debtor wished to file and serve additional
evidence regarding value, the deadline to do so is August 19.  The respondent
shall file and serve its evidence no later than September 3.  Any reply by the
debtor is due September 9.  A final hearing will take place on September 16,
2013 at 1:30 p.m.

42. 12-23077-A-13 NORMA JOHNSON MOTION TO
MWR-1 DISMISS CASE 

7-1-13 [42]

Final Ruling: The movant has voluntarily dismissed the motion.

43. 13-26685-A-13 KATHLEEN STEFFENS MOTION TO
CAH-1 VALUE COLLATERAL
VS. AMERICREDIT FINANCIAL SERVICES, INC. 7-2-13 [24]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
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as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9  Cir. 1995).  Further, because the court will not materially alter theth

relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9  Cir. 2006).  Therefore, theth

defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted.  The motion is accompanied by the debtor’s declaration.  The
debtor is the owner of the subject property.  In the debtor’s opinion, the
subject property had a value of $8,850 as of the date the petition was filed
and the effective date of the plan.  Given the absence of contrary evidence,
the debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9  Cir. 2004).  Therefore, $8,850 of theth

respondent’s claim is an allowed secured claim.  When the respondent is paid
$8,850 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.
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